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form FFIEC No. 009) or such other re-
quirements as the Federal banking
agencies deem appropriate. The Fed-
eral banking agencies also may deter-
mine to exempt from the requirements
of paragraph (a) of this section banking
institutions that, in the Federal bank-
ing agencies’ judgment, have de minimis
holdings of international assets.

(c) Reservation of authority. Nothing
contained in this rule shall preclude
the Board from requiring from a bank-
ing institution such additional or more
frequent information on the institu-
tion’s holding of international assets
as the Board may consider necessary.

[Reg. K, 68 FR 1159, Jan. 9, 2003]

§211.45 Accounting for fees on inter-
national loans.

(a) Restrictions on fees for restructured
international loans. No banking institu-
tion shall charge, in connection with
the restructuring of an international
loan, any fee exceeding the administra-
tive cost of the restructuring unless it
amortizes the amount of the fee ex-
ceeding the administrative cost over
the effective life of the loan.

(b) Accounting treatment. Subject to
paragraph (a) of this section, banking
institutions shall account for fees on
international loans in accordance with
generally accepted accounting prin-
ciples.

[Reg. K, 68 FR 1159, Jan. 9, 2003]
INTERPRETATIONS

§211.601 Status of certain offices for
purposes of the International Bank-
ing Act restrictions on interstate
banking operations.

The Board has considered the ques-
tion of whether a foreign bank’s Cali-
fornia office that may accept deposits
from certain foreign sources (e.g., a
United States citizen residing abroad)
is a branch or an agency for the pur-
poses of the grandfather provisions of
section 5 of the International Banking
Act of 1978 (12 U.S.C. 3103(b)). The ques-
tion has arisen as a result of the defini-
tions in the International Banking Act
of branch and agency, and the limited
deposit-taking capabilities of certain
California offices of foreign banks.

The International Banking Act de-
fines agency as ‘“‘any office * * * at

§211.601

which deposits may not be accepted
from citizens or residents of the United
States,”” and defines branch as ‘“‘any of-
fice * * * of a foreign bank * * * at
which deposits are received” (12 U.S.C.
3101(1) and (3)). Offices of foreign banks
in California prior to the International
Banking Act were generally prohibited
from accepting deposits by the require-
ment of State law that such offices ob-
tain Federal deposit insurance (Cal.
Fin. Code 1756); until the passage of the
International Banking Act an office of
a foreign bank could not obtain such
insurance. California law, however,
permits offices of foreign banks, with
the approval of the Banking Depart-
ment, to accept deposits from any per-
son that resides, is domiciled, and
maintains its principal place of busi-
ness in a foreign country (Cal. Fin.
Code 1756.2). Thus, under a literal read-
ing of the definitions of branch and
agency contained in the International
Banking Act, a foreign bank’s Cali-
fornia office that accepts deposits from
certain foreign sources (e.g., a U.S. cit-
izen residing abroad), is a branch rath-
er than an agency.

Section 5 of the International Bank-
ing Act establishes certain limitations
on the expansion of the domestic de-
posit-taking capabilities of a foreign
bank outside its home State. It also
grandfathers offices established or ap-
plied for prior to July 27, 1978, and per-
mits a foreign bank to select its home
State from among the States in which
it operated branches and agencies on
the grandfather date. If a foreign
bank’s office that was established or
applied for prior to June 27, 1978, is a
branch as defined in the International
Banking Act, then it is grandfathered
as a branch. Accordingly, a foreign
bank could designate a State other
than California as its home State and
subsequently convert its California of-
fice to a full domestic deposit-taking
facility by obtaining Federal deposit
insurance. If, however, the office is de-
termined to be an agency, then it is
grandfathered as such and the foreign
bank may may not expand its deposit-
taking capabilities in California with-
out declaring California its home
State.

In the Board’s view, it would be in-
consistent with the purposes and the
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legislative history of the International
Banking Act to enable a foreign bank
to expand its domestic interstate de-
posit-taking capabilities by
grandfathering these California offices
as branches because of their ability to
receive certain foreign source deposits.
The Board also notes that such depos-
its are of the same general type that
may be received by an Edge Corpora-
tion and, hence in accordance with sec-
tion 5(a) of the International Banking
Act, by branches established and oper-
ated outside a foreign bank’s home
State. It would be inconsistent with
the structure of the interstate banking
provisions of the International Bank-
ing Act to grandfather as full deposit-
taking offices those facilities whose ac-
tivities have been determined by Con-
gress to be appropriate for a foreign
bank’s out-of-home State branches.

Accordingly, the Board, in admin-
istering the interstate banking provi-
sions of the IBA, regards as agencies
those offices of foreign banks that do
not accept domestic deposits but that
may accept deposits from any person
that resides, is domiciled, and main-
tains its principal place of business in
a foreign country.

[45 FR 67309, Oct. 10, 1980]

§211.602 Investments by United States
Banking Organizations in foreign
companies that transact business in
the United States.

Section 25(a) of the Federal Reserve
Act (12 U.S.C. 611, the ‘“‘Edge Act’’) pro-
vides for the establishment of corpora-
tions to engage in international or for-
eign banking or other international or
foreign financial operations (‘‘Edge
Corporations’’). Congress has declared
that Edge Corporations are to serve the
purpose of stimulating the provision of
international banking and financing
services throughout the United States
and are to have powers sufficiently
broad to enable them to compete effec-
tively with foreign-owned institutions
in the United States and abroad. The
Board was directed by the Inter-
national Banking Act of 1978 (12 U.S.C.
3101) to revise its regulations governing
Edge Corporations in order to accom-
plish these and other objectives and
was further directed to modify or

12 CFR Ch. Il (1-1-06 Edition)

eliminate any interpretations that im-
pede the attainment of these purposes.

One of the powers of Edge Corpora-
tions is that of investing in foreign
companies. Under the relevant stat-
utes, however, an Edge Corporation is
prohibited from investing in foreign
companies that engage in the general
business of buying or selling goods,
wares, merchandise or commodities in
the United States. In addition, an Edge
Corporation may not invest in foreign
companies that transact any business
in the United States that is not, in the
Board’s judgment, ‘‘incidental” to its
international or foreign business. The
latter limitation also applies to invest-
ments by bank holding companies (12
U.S.C. 1843(c)(13)) and member banks
(12 U.S.C. 601).

The Board has been asked to deter-
mine whether an Edge Corporation’s
minority investment (involving less
than 25 percent of the voting shares) in
a foreign company would continue to
be permissible after the foreign com-
pany establishes or acquires a United
States subsidiary that engages in do-
mestic activities that are closely re-
lated to banking. The Board has also
been asked to determine whether an
Edge Corporation’s minority invest-
ment in a foreign bank would continue
to be permissible after the foreign
bank establishes a branch in the
United States that engages in domestic
banking activities. In the latter case,
the branch would be located outside
the State in which the Edge Corpora-
tion and its parent bank are located.

In the past the Board, in exercising
its discretionary authority to deter-
mine those activities that are permis-
sible in the United States, has followed
the policy that an Edge Corporation
could not hold even a minority interest
in a foreign company that engaged, di-
rectly or indirectly, in any purely do-
mestic business in the United States.
The United States activities considered
permissible were those internationally
related activities that Edge Corpora-
tions may engage in directly. If this
policy were applied to the subject re-
quests, the Edge Corporations would be
required to divest their interests in the
foreign companies notwithstanding the
fact that, in each case, the Edge Cor-
poration, as a minority investor, did
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